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P ublicEm ployeeFreeS peech

Pickering v. Board of Education (1968)391 U .S .
563:

"T heproblem inany caseistoarriveatabalance
betw eentheinterestsoftheteacher,asacitizen,
incom m entinguponm attersofpublicconcern
andtheinterestoftheS tate,asanem ployer,in
prom otingtheefficiency ofthepublicservicesit
perform sthroughitsem ployees."

L abor& Em ploym entL aw

FirstandFourteenthAm endm ents

P rohibitGovernm entalEntitiesfrom Infringingon
anIndividual’sR ighttoFreeS peech

AppliestoGovernm entalEntitiesasanEm ployer

AppliestoL ocalAgenciesandS tatesthrough
FourteenthAm endm ent

Em ployee’sR ighttoFreeS peechisM oreL im ited
thantheGeneralP ublic’s
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FirstAm endm entBalancingT est

Pickering-Connick BalancingT est

T obeprotectedspeechm usttouchonam atter
ofpublicconcernandbem adeasacitizen(not
em ployeespeech)

Ifspeechiscitizenspeechonam atterofpublic
concern,thencourtsbalancetheem ployer’s
interestinw orkplaceefficiency andem ployee’s
interestinspeech

L abor& Em ploym entL aw

IsItA M atterofP ublicConcern?

Determ ineinlightof“ content,form andcontext” -
Johnson v. Multnomah County (9th Cir.1995)

9th Circuit-BroadS tandard

S peechthatprovidesinform ationthatisneededor
appropriatetoenablethepublictom akeinform ed
decisionsaboutgovernm ent“ fallssquarely w ithin
theboundariesofpublicconcern” -Ulrich v. City
and County of SF (9th Cir.2002)
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City of San Diego v. Roe (2004)543 U .S .77

P oliceO fficeterm inatedforsellingpolice
paraphernaliaandvideotapesofhim selfengagedin
sexually explicitactsoneBay

S peechDidN otT ouchO nA M atterofP ublicConcern

S peechW asN otP rotectedandEm ployeeCouldbe
DisciplinedBasedonS peech

L abor& Em ploym entL aw

IsItA M atterofP ublicConcern

P ersonalGrievancesAreN ot
P ublicConcern

Exam ple:Com plaintabout
supervisorvs.com plaintof
system aticdiscrim ination

Weeks v. Bayer (9thCir.2001)

Havekost v. United States Dep't
of Navy (9th Cir.1991)

Desrochers v. City of San
Bernardino (9th Cir.2009)
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IstheS peechM adeasaCitizenorasP art
ofO fficialDuties

S peechM ustBeM adeasa
Citizen

N otP ursuanttoO fficialDuties

Garcetti v. Ceballos (2006)547
U .S .410

O verruledalineof9thCircuit
casesfindingitirrelevantto
thePickering testthatthe
em ployee’sspeechw aspartof
herofficialduties

L abor& Em ploym entL aw

Garcetti v. Ceballos (2006)

P ublicem ployeesm akestatem ents
pursuanttoofficialdutiesnotspeaking
ascitizens

N otP rotectedby
FirstAm endm ent

M ay beDisciplinedfor
theirS peech

Garcetti doesnotapply toteachingand
w ritingonacadem icm attersby
publically em ployedteachers;Pickering
does. Demers v. Austin (9thCir.2014)
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Kaye v. Board of Trustees of the San Diego
Public Law Library (2009)

AppliedGarcetti toCaliforniaConstitution

T erm inatedforinsubordination

Em ailtoS upervisorandCo-W orkers

HeldEm ailw assentpursuanttoofficialduties

N otP rotectedS peech

L abor& Em ploym entL aw

Lane v. Franks (2014)

Afterasupervisorfiredanem ployeeforparticipationina
corruptionscandal,thesupervisorw assubpoenaedto
testify abouttheeventsleadingtoterm ination,andw as
subsequently term inatedhim self

T hecourtheldthattheFirstAm endm entprotectspublic
em ployeesagainstretaliationforprovidingtruthful,
com pelledtestim ony outsidethecourseofordinary job
duties

Differentiated from Garcetti:
 Employee was subpoenaed to testify

 Not whether about public employment or what learned on the
job

 Whether speech itself is ordinarily within the scope of duties
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IsItCitizenS peech?
Dahlia v. Rodriguez (2013)

R equirescloseevaluationtodeterm ineofficial
duties

W henanem ployeespeaksoutsideofthechainof
com m and,itisU N L IKELY speechpursuantto
officialduties

S ubjectM atterisHIGHLY R EL EVAN T

R outineR eportv.R aisingBroadConcerns

L abor& Em ploym entL aw

IsItCitizenS peech?

Freitag v. Ayers (9thCir.2006):Com m unications
by prisonguardtosuperiorsw ereem ployee
speechbuttostatesenatoranddepartm ent
inspectorgeneralw erecitizenspeech

Johnson v. Poway Unif. Sch. Dist. (9thCir.2011):
Classroom bannersw ithreligiousm essagew ere
notcitizenspeech

Huppert v. City of Pittsburgh (9thCir.2011):
Grandjury testim onyby policeofficerinpersonal
tim ew asnotcitizenspeech-O VER R U L ED!
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IsItCitizenS peech?
Karl v. City of Mountlake Terrace (9th Cir.2012):A
confidentialassistanttoapolicechiefcouldbe
speakingasacitizeningivingdepositiontestim ony
aboutthepolicechief’sperform ance

Anthoine v. North Central Counties Consortium (9th

Cir.2010):Casem anager’scom plaintsaboutagency’s
casem anagem entsystem m ightbecitizenspeech

Hagen v. City of Eugene (9th Cir.2013):P oliceofficer’s
com plaintsaboutaccidentalw eapondischargenot
citizenspeechbecausereportedpursuanttoofficial
jobduties

L abor& Em ploym entL aw

U nionS peech

Ellins v. City of Sierra Madre (9thCir.2013):

P oliceofficerdoesnotactinfurtheranceofhis
publicdutiesw henspeakingasarepresentativeof
thepoliceunion
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Em ployerP erceptionofEm ployee’s
ExerciseofFreeS peech

Heffernan v. City of Paterson 136 S .Ct.1412
(2016)– P ublicem ployeeFirstAm endm ent
retaliationclaim m ay bebasedonm istaken
em ployerperceptions.

L abor& Em ploym entL aw

BalancingEm ployee’sInterestv.
Governm entEm ployer’sInterest

Firstdeterm ineifitisprotectedspeech,then
balance

W hatistheem ployee’sinterestintheirspeech

Isw orkplaceefficiency oreffectivenessim paired
by thespeech

W hatshow ingm ustbem adeby Em ployer
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Governm entEm ployerInterests

M aintainingdiscipline

P rom otingharm ony am ong
co-w orkers

S ecuringConfidentiality

Ensuringproperandefficient
perform anceofpublicagency
function

M aintainingsupervisor-em ployee
relationshipsthatcallforpersonal
loyalty andconfidence

L abor& Em ploym entL aw

Hudson v. Craven (9th Cir.2005)

Com m unity collegeeconom icsinstructorw antedto
takeagroupofstudentstoaprotestoftheW orld
T radeO rganization. Forsafety reasons,theDistrict
opposedherorganizingaclasstriptotheprotest

T heDistrictw arnedherthatparticipationinthe
eventhadtobevoluntary andinnow ay relatedto
thecollegeorany gradeoractivity intheclass

Hudsondidtakeasm allgrouptotheprotestand
inform edthem toobserveinfoclosely because“ it
m ightbeonthetest”
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Hudson,cont’d

Violencebrokeoutattheprotest,butnoonein
Hudson’sgroupw ashurt

T heDistrictdidnotrenew Hudson’scontract

HudsonsuedtheDistrictallegingviolationofher
FirstAm endm entR ights

U singthePickering testthecourtheldthateven
thoughHudson’sparticipationintheprotesttouched
onam atterofpublicconcern,herinterestinfree
speech/associationw asoutw eighedby District’s
legitim ateinterestinstudentsafety andpedagogical
oversight.

L abor& Em ploym entL aw

Cochran v. City of Los Angeles (9th Cir.
2000)

P oliceO fficersm adeaccusationsregarding
supervisor’spreferentialtreatm entofm inorities

O fficersw eretransferredtootherdivisionsand
filedlaw suitallegingtransferw asinretaliationfor
exerciseoffreespeech

CourtheldthatO fficers’ interestw asoutw eighed
by City’sinterestinm aintainingauthority and
w orkplaceharm ony
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W hataboutP olicym akers,Confidential
em ployeesorthosew ithP ublicContact

A publicem ployerm ay disciplineanem ployeefor
politicalreasonsiftheem ployeeisa“ policy-m aker”

Istheem ployeeinapositioninw hichpolitical
considerationsareappropriaterequirem entsforjob
perform ance?

Fazio v. City of San Francisco (9th Cir.1997)

Hunt v. County of Orange (9th Cir.2012)

L abor& Em ploym entL aw

T hreatsandHarassm ent

Generally threatsarenotprotected
if“ T rueT hreat” -Bauer v. Sampson
(9th Cir.2001)

Ifnottruethreat,w eigh
governm entalinterestagainst
em ployeeinterest

Harassm entbasedonprotected
category (racialepithets)not
protected-Aguilar v. Avis Rent A
Car (1999)
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T heR ightN O T toS peak

Friedrichs v. California Teachers Association (2016)136

S Ct.1083.:T heU S S uprem eCourtupheld Abood v.
Detroit Board of Education (1977)w hichallow s
publicsectoragency shopagreem ents.

T heCourtissuedaonesentencedecision:“ T he
judgm entisaffirm edby anequally dividedcourt.”

T heFriedrich’s plaintiffsarguedthattheirfreespeech
andassociationalrightsw ereviolatedby being
requiredtosupportpublicsectorunionsthatengage
inactivitiesthatareinherently political.

L abor& Em ploym entL aw

FIR S T A M EN DM EN T
IS S UES

IN CYBER S P ACE



11/7/2016

14

L abor& Em ploym entL aw

Spanierman v. Hughes (2008)

HighS choolteacher’sclaim srelatedtothenon-
renew alofhiscontractdism issedonsum m ary
judgm ent

T heteacherhadpostedm aterials
deem edinappropriateonM yS pace

ContentW asN O T P rotectedS peech

L abor& Em ploym entL aw

Spanierman, cont’d

Any adverseactiontakenagainstanem ployeefor
socialnetw orkingshouldbeanalyzedunderthe
“ P ickering” balancingtest

Ifem ployeeisspeakingoutsidethescopeof
em ploym entonam atterofpublicconcern,then
thecourtm ustbalanceem ployee’sinterestin
speakingoutagainstgovernm ent’sinterestin
efficientoperations
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Munroe v. Central Bucks School District
(3rdCir.2015)

Highschoolteacherbloggedderogatorycom m ents
aboutidentifiablestudents,likequotingan
“ obnoxiouskid” andreferencinga“ jerk” w hom issed
classtogoonvacation

S tudentsdiscoveredtheblog,distributeditatschool,
andm any dem anded nottobeinteacher’sclassnext
schoolyear

T eacherpublically defendedcom m entstonational
m edia

L abor& Em ploym entL aw

Munroe,cont’d
Districtallow edhertoreturnaftersuspensionand
m aternity leave,butalsohadtohireanotherteacher
becausesom any studentsrefusedtoregisterforher
class

Districtterm inatedherforpoorperform ance

T eachersuedclaim ingretaliationforexerciseoffree
speech

Assum ingthepostsrelatedtoapublicconcern,the
courtheldthatteacher’sinterestinfreespeechw as
greatly outw eighedby hersignificantdisruptionto
thelearningenvironm ent
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San Diego Unified School Dist. v. Commission on
Professional Competence (Lampedusa) (2011)

T eacherposted aCraigslist
adseekingasexualpartner,
w hereadincludedpictures
ofhisfaceandgenitalia

S choolDistrictterm inated
em ployee

CourtreliedonRoe and
foundnoFirstAm endm ent
concerns

L abor& Em ploym entL aw

Bland v. Roberts (4th Cir.2013)

N otaCaliforniaCase

Deputy S heriffs

Failedtoreappointbasedonsupportfor
oppositiontoS heriff

“ L iking” onFacebookisS peech

ConveyedS upport

EquivalentofDisplayingaP oliticalS ign
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Bland,cont’d

Clearly onA M atterofP ublicConcern

Em ployee’sinterestin
expressingsupport
outw eighedS heriff’s
interestinproviding
effectiveand efficient
servicestothepublic

P oliticalS peechHighestP rotection

S heriff’sclaim forneedofharm ony anddiscipline
unsupported,norecordofdisruptionofofficeor
interferencew ithefficiency

L abor& Em ploym entL aw

Wynar v. Douglas County School District
(9th Cir.2013)

S tudentnotEm ployeeCase

CyberthreatsonM yS pace

DidN otDeterm ine
W hetherT rueT hreat

L ookatS chool’sInterest
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CreatingA P olicy
AddressingS ocialN etw orkingIssues

P rohibitem ployeesfrom
engaginginonlinesocial
netw orkingand internet
bloggingduringw orkday
andonem ployer
equipm ent

P rohibitdisclosureof
confidentialinform ation
orthepostingofsuch
inform ationonline

L abor& Em ploym entL aw

CreatingA P olicy
AddressingS ocialN etw orkingIssues

Directem ployeesnottousesocialnetw orking
sitesforem ployer-relatedcom m unications

Em ployeesshouldexpectthatany inform ation
created,transm itted,dow nloaded,exchanged
ordiscussedonS N /blogsonem ployer
equipm entm ay potentiallybeaccessedby
em ployerandthey donothaveareasonable
expectationofprivacy insuchcontent

P rohibituseofem ployertradem arks,logosand
otheridentifyingm aterials
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Don’tForget!

P rotectedW histleblow erS peech

P rotectedL aborS peech

R etaliationunderFEHA andT itleVIIfor
participatinginaninvestigationoropposing
illegalactivity

L abor& Em ploym entL aw

T hankyou forattending.

JosephS anchez
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