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Social Media Overview
Social media….
• is the “modern public square”
(Packingham v. North Carolina (2017) 137 S.Ct. 1730, 1737)

• represents a revolutionary space for civic discourse
(Packingham, supra, 137 S.Ct. at 1736)

• provides “the principal sources for…current
events…and otherwise exploring the vast realms of
human thought and knowledge”
(Packingham, supra, 137 S.Ct. at 1737)

• provides the “most important places…for the
exchange of views” today
(Packingham, supra, 137 S.Ct. at 1735)
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Social Media Overview
Social media = using technology to turn
communication into an interactive dialogue
• Social networking = a social structure with
people who are joined by a common interest

• Messaging apps = used for chatting, both
instant messages and voice calls

Social Media Overview
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Social Media Overview
• Snapchat
younger
• 78% of 18- to 24-YOs use vs. 54% of 25- to 29-YOs
• Pinterest
more female
• 41% of women vs. 16% of men
• LinkedIn
more college grads, upper income
• 50% college degree vs. 9% HS diploma or less
• WhatsApp
more popular with US Hispanics
• 49% of Hispanics vs. 14% of whites & 21% of blacks
• more popular in Latin American countries
Source: Pew Research Center

Social Media Overview

Social Media & First Amendment:
Davison v. Loudoun Co.
Blocking Users on Facebook
• Facts
• Chair of the Board blocked a user from her
Facebook page, then unblocked the next morning
• User complained that the blocking violated his First
Amendment rights
• Holding
• Court agreed there was a First Amendment
violation…and held the Chair personally liable
Source: Davison v. Randall (4th Cir. 2019) 912 F.3d 666

Social Media & First Amendment:
Davison v. Loudoun Co.
Limited Public Forum Factors
• Facebook profile included the Chair’s title and Chair’s
official County email address and telephone number
• Included the web address of official website
• Many of the posts were expressly addressed to
constituents
• Submitted posts on behalf of the Board of Supervisors
• Asked constituents to use the page as a channel for
“back and forth constituent conversations”
• Content had a strong tendency toward matters related
to the Chair’s office
Source: Davison v. Randall (4th Cir. 2019) 912 F.3d 666

Social Media & First Amendment:
Davison v. Loudoun Co.
Blocking Users on Facebook
• Reasoning
• Chair acted “under color of state law” in maintaining
her Facebook page,…
• …but didn’t act in her official capacity
• Facebook operated as a forum for speech
• Blocking users based on critical views was
viewpoint discrimination, which violated the user’s
First Amendment rights

Source: Davison v. Randall (4th Cir. 2019) 912 F.3d 666

Social Media & First Amendment:
Knight Institute v. Trump
Blocking Users on Twitter
• Intro
• What is Twitter?
• What is blocking?
• What is muting?
• What is tweeting?
• What is retweeting?

Source: Knight Institute v. Trump
(2018) 302 F.Supp.3d 541 (on appeal)

Social Media & First Amendment:
Knight Institute v. Trump
Blocking Users on Twitter
Facts
• President presents Twitter account as a
presidential, not personal, account
• Account used to announce matters related to official
government business. Both sides stipulated to this
• Plaintiffs’ ability to communicate via Twitter has
been encumbered by the blocking limitations

Source: Knight Institute v. Trump
(2018) 302 F.Supp.3d 541 (on appeal)

Social Media & First Amendment:
Knight Institute v. Trump
Forum Analysis
• Forum must be owned or controlled by the government
• Court: Does not require government to legally own
• Court: If purely personal, would be different; context is
important
• Did not matter that account used to be used for only
personal reasons
• Analogy to military base turned into a park. Property
has different First Amendment considerations upon
becoming a park
Source: Knight Institute v. Trump
(2018) 302 F.Supp.3d 541 (on appeal)

Social Media & First Amendment:
Knight Institute v. Trump
“No one can contend that a public official’s blocking
of a constituent from her purely personal Twitter
account—one that she does not impress with the
trappings of her office and does not use to exercise
the authority of her position—would implicate forum
analysis, but those are hardly the facts of the case.”
(Decision, p. 16.)
Source: Knight Institute v. Trump
(2018) 302 F.Supp.3d 541 (on appeal)

Social Media & First Amendment:
Knight Institute v. Trump
Forum Analysis
• Court examined the “interactive space” associated with
each tweet in which other users may directly interact
with the content of tweets by replying, retweeting, or
liking the tweet
• This “interactive space” is a designated public forum
• Interactivity is a defining Twitter trait

Source: Knight Institute v. Trump
(2018) 302 F.Supp.3d 541 (on appeal)

Social Media & First Amendment:
Knight Institute v. Trump
Forum Analysis
• Public officials do not lose First Amendment rights
upon taking office
• Official may not, though, exercise those rights in a way
that infringes the corresponding First Amendment
rights of those who have criticized him
• Loss of those First Amendment rights for even short
time periods causes injury

Source: Knight Institute v. Trump
(2018) 302 F.Supp.3d 541 (on appeal)

Social Media & First Amendment:
Knight Institute v. Trump
Relief Ordered
• Court granted declaratory relief but did not issue an
injunction
•
•
•
•

No government official is above the law
Court’s duty to say what the law is
Assumption that President will comply with the law
6/4/18: White House notified Plaintiff that it unblocked
the seven Plaintiffs. Case is currently on appeal.
Source: Knight Institute v. Trump
(2018) 302 F.Supp.3d 541 (on appeal)

Social Media & First Amendment:
Garnier v. Poway USD
Facts
• Plaintiffs posted critical comments on Defendants’,
two members of the Poway Unified School District,
Facebook and Twitter accounts and were blocked
from the accounts.
• Plaintiffs sued the two board members in their
individual capacities, asserting that the board
members had violated their constitutional rights to
free speech and right to petition the government.
• Defendant school board members filed a motion
dismiss.
Source: Garnier v. Poway Unified Sch. Dist.
(2018) 2018 WL 2357151

Social Media & First Amendment:
Garnier v. Poway USD
Analysis
• Plaintiffs relied on a U.S. Supreme Court case,
Hafer v. Melo (1991) 502 U.S. 21, that provides,
among other things, government officials may be
sued in their individual capacities for acting under
color of state law.
• Garnier Court relied on Loudoun case to conclude
that even when a private social media page is at
issue, a court could conclude conduct is under color
of state law when an official’s actions of blocking a
resident from posting comments arise out of public,
not personal circumstances. Source: Garnier v. Poway Unified Sch. Dist.
(2018) 2018 WL 2357151

Social Media & First Amendment:
Garnier v. Poway USD
Analysis
• Here, the two board members allegedly maintain
FB and other social media websites in order to
communicate with the public about official school
district matters.
• One of the official’s websites was described as the
official’s “official” board member page, and its
purpose was to “promote public and political
information.”
• The other official’s website listed her “current office”
as “Board of Education, President, Poway Unified
Source: Garnier v. Poway Unified Sch. Dist.
School District.”
(2018) 2018 WL 2357151

Social Media & First Amendment:
Garnier v. Poway USD
Analysis
• That official’s FB page also showed a picture of the
“Poway Unified School District” sign, “further
suggesting a close connection between [the
official’s] personal account and his position as a
board member.”
• His “story” provides: “My interests include: being
accessible and accountable; retaining quality
teachers; increasing transparency in decision
making; preserving local standards for education;
and ensuring our children’s campus safety.”
Source: Garnier v. Poway Unified Sch. Dist.
(May 24, 2018) 2018 WL 2357151

Social Media & First Amendment:
Garnier v. Poway USD
Holding
• Court denied Defendants’ motion to dismiss the
complaint.
• Based on the allegations and at that stage in the
litigation, it was reasonable to infer that the school
board members used their private social media
accounts as a tool for governance. “Accordingly,
the court finds the Complaint adequately alleges
Defendants acted under color of state law when
they blocked Plaintiffs from posting messages on
their Facebook and Twitter accounts.”
Source: Garnier v. Poway Unified Sch. Dist.
(May 24, 2018) 2018 WL 2357151

Social Media & First Amendment:
Morgan v. Bevin (an outlier)
• Federal district court declined to issue a preliminary
injunction to plaintiffs blocked from Kentucky
governor’s Facebook and Twitter accounts.
• Facts included that the Governor and his staff operated
the sites to communicate the Governor’s vision,
policies, and activities to his constituents. Through the
sites, the Governor wanted to hear “on-topic
comments” that provide the Governor and his staff with
quick, valuable feedback pertaining to the topics at
issue.
Source: Morgan v. Bevin (2018)
298 F.Supp.3d 1003

Social Media & First Amendment:
Morgan v. Bevin (an outlier)
• Morgan Court found that the Governor’s use of social
media sites was personal speech because he was
speaking on his own behalf, and the forum doctrine
didn’t apply.
• Court also found that the public did not have a
constitutional right to a government audience, and the
Governor had no obligation to listen to plaintiffs in this
precise manner.
• If the Governor was required to give everyone access,
they could shut down the Governor’s pages altogether.
Source: Morgan v. Bevin (2018)
298 F.Supp.3d 1003

Social Media & First Amendment:
Settled Cases
Greben v. City of San Mateo
• Mayor unblocked everyone and promising not to block
or mute any users in the future
• City of San Mateo revised its social media policy to
explicitly state that social media pages of city agencies
or officials cannot block or mute users
• Police Department (another defendant) agreed to
archive its posts

Source: Greben v. City of San Mateo
(Sup. Ct. Cal. Apr 18, 2017) 17-CIV-01734

Social Media & First Amendment:
Settled Cases
Laurenson et al. v. Hogan et al.
• Maryland Governor created official Facebook page,
including a policy that authorized the deletion of
“inappropriate” comments or blocking of users
• over 450 individuals blocked since 2015
• Disposition
Settlement Agreement
• $65,000 to four plaintiffs
• Governor shall include a “Constituent Message
Page” governed by a revised Social Media Policy
Source: Laurenson et al. v. Hogan et al.
(D. Md. Aug. 1, 2017) 8:17-cv-02162-DKC

Social Media & First Amendment:
Settled Cases
Leuthy v. LePage
• District court refused to dismiss a case in which plaintiffs alleged
that the Governor of Maine violated First Amendment rights by
blocking plaintiffs from his Facebook page.
• The Governor’s page was designated his “official page,” invoked
his official title, and was separate from his personal page.
• Governor was recognized as a politician or government official on
Facebook’s “Town Hall” feature, which helps users contact their
verified government representatives and enhance civic
engagement.
Source: Leuthy v. LePage
(2018) WL 41346287

Social Media & First Amendment
Settled Cases
Leuthy v. LePage
• Settlement provides that administrators of the “Paul
LePage, Maine’s Governor Facebook page” will
unblock plaintiffs.
• Prohibits further blocking based on viewpoint.
• Allows administrators to block comments if they are,
among other things, scandalous, discriminatory, or
vulgar.

Source: Leuthy v. LePage
(2018) WL 41346287

Implications
• A public official’s personal social media site may
transform into a limited public forum
• Use the personal account like a personal account; post
personal things. While it is fine to post agency-related
items, including personal-related posts will help the
public official to assert that the account is a private, not
a public account.
• Take care not to use an official Facebook or other
social media provided designation that designates the
account as an “official” public official account or
governmental account.

Implications
• Take care not to express the personal page as a public
page.
• Consider posting guidelines or a link to guidelines on
the page that will provide reasons for why the official
may delete a comment or block a user.
• Do not take official action on the social media page that
carries out public work.

Implications
• Do not use agency staff to help maintain the social
media page.
• If it is unclear whether a private account has turned into
a public forum, refrain from blocking users with differing
viewpoints.
• Consider making the site a private page that is only for
family, friends, and close acquaintances. If the official
wants a public page, then work with the public agency
on whether to create an official public page.

Implications
Retain social media records as you would any public
record
• Will you retain all content in the same manner?
• Gov’t created content?
• Non-gov’t posts?
• What’s your record retention schedule?
• How will you store them?
• index/inventoried/cloud-based storage

Implications
• Unanswered Questions
• Does Knight Institute v. Trump only apply to Twitter?
• Can you transform a social medial “public forum”
back into a private account?
• Can an agency depend on social media sites, i.e.
Facebook and Twitter, to…
• …block or remove users?
• …monitor the public forum?
• …maintain its public records? NO!
• …remove slanderous or offensive content?
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